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(1) Objections to the competency of a 
witness or to the competency, rel-
evancy or materiality of testimony are 
not waived by failure to make them be-
fore or during the taking of the deposi-
tion, unless the ground of the objection 
is one which might have been obviated 
or removed if presented at that time. 

(2) Errors and irregularities occur-
ring at the oral examination in the 
manner of taking the deposition, in the 
form of the questions or answers, in 
the oath or affirmation, or in the con-
duct of parties and errors of any kind 
which might be obviated, removed, or 
cured if promptly presented, are waived 
unless reasonable objection thereto is 
made at the taking of the deposition. 

(3) Objections to the form or written 
interrogatories are waived unless 
served in writing upon the party pro-
pounding them. 

(c) Effect of taking using depositions. A 
party shall not be deemed to make a 
person his or her own witness for any 
purpose by taking his or her deposi-
tion. The introduction in evidence of 
the deposition or any part thereof for 
any purpose other than that of contra-
dicting or impeaching the deponent 
makes the deponent the witness of the 
party introducing the deposition, but 
this shall not apply to the use by any 
other party of a deposition as described 
in paragraph (a)(2) of this section. At 
the hearing, any party may rebut any 
relevant evidence contained in a depo-
sition whether introduced by him or 
her or by any other party. 

§ 386.48 Medical records and physi-
cians’ reports. 

In cases involving the physical quali-
fications of drivers, copies of all physi-
cians’ reports, test results, and other 
medical records that a party intends to 
rely upon shall be served on all other 
parties at least 30 days prior to the 
date set for a hearing. Except as 
waived by the Director, Office of Truck 
and Bus Standards and Operations, re-
ports, test results and medical records 
not served under this rule shall be ex-
cluded from evidence at any hearing. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 
2036, Jan. 26, 1988; 65 FR 7756, Feb. 16, 2000] 

§ 386.49 Form of written evidence. 
All written evidence should be sub-

mitted in the following forms: 
(a) A written statement of a person 

having personal knowledge of the facts 
alleged, or 

(b) Documentary evidence in the 
form of exhibits attached to a written 
statement identifying the exhibit and 
giving its source. 

[70 FR 28484, May 18, 2005] 

§ 386.51 Amendment and withdrawal 
of pleadings. 

(a) Except in instances covered by 
other rules, anytime more than 15 days 
prior to the hearing, a party may 
amend his/her pleadings by serving the 
amended pleading on the Assistant Ad-
ministrator or the administrative law 
judge, if one has been appointed, and 
on all parties. Within 15 days prior to 
the hearing, an amendment shall be al-
lowed only at the discretion of the Ad-
ministrative law judge. When an 
amended pleading is filed, other parties 
may file a response and objection with-
in 10 days. 

(b) A party may withdraw his/her 
pleading any time more than 15 days 
prior to the hearing by serving a notice 
of withdrawal on the Assistant Admin-
istrator or the Administrative Law 
Judge. Within 15 days prior to the 
hearing a withdrawal may be made 
only at the discretion of the Assistant 
Administrator or the Administrative 
Law Judge. The withdrawal will be 
granted absent a finding that the with-
drawal will result in injustice, preju-
dice, or irreparable harm to the non- 
moving party, or is otherwise contrary 
to the public interest. 

[50 FR 40306, Oct. 2, 1985, as amended at 70 FR 
28484, May 18, 2005] 

§ 386.52 Appeals from interlocutory 
rulings. 

(a) General. Unless otherwise pro-
vided in this subpart, a party may not 
appeal a ruling or decision of the Ad-
ministrative Law Judge to the Assist-
ant Administrator until the Adminis-
trative Law Judge’s decision has been 
entered on the record. A decision or 
order of the Assistant Administrator 
on the interlocutory appeal does not 
constitute a Final Agency Order for 
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the purposes of judicial review under 
§ 386.67. 

(b) Interlocutory appeal for cause. If a 
party files a written request for an in-
terlocutory appeal for cause with the 
Administrative Law Judge, or orally 
requests an interlocutory appeal for 
cause, the proceedings are stayed until 
the Administrative Law Judge issues a 
decision on the request. If the Adminis-
trative Law Judge grants the request, 
the proceedings are stayed until the 
Assistant Administrator issues a deci-
sion on the interlocutory appeal. The 
Administrative Law Judge must grant 
an interlocutory appeal for cause if a 
party shows that delay of the appeal 
would be detrimental to the public in-
terest or would result in undue preju-
dice to any party. 

(d) Procedure. A party must file a no-
tice of interlocutory appeal, with any 
supporting documents, with the Assist-
ant Administrator, and serve copies on 
each party and the Administrative Law 
Judge, not later than 10 days after the 
Administrative Law Judge’s oral deci-
sion has been issued, or a written deci-
sion has been served. A party must file 
a reply brief, if any, with the Assistant 
Administrator and serve a copy of the 
reply brief on each party, not later 
than 10 days after service of the appeal 
brief. The Assistant Administrator will 
render a decision on the interlocutory 
appeal, within a reasonable time after 
receipt of the interlocutory appeal. 

(e) The Assistant Administrator may 
reject frivolous, repetitive, or dilatory 
appeals, and may issue an order pre-
cluding one or more parties from mak-
ing further interlocutory appeals, and 
may order such further relief as re-
quired. 

[70 FR 28484, May 18, 2005] 

§ 386.53 Subpoenas, witness fees. 
(a) Applications for the issuance of 

subpoenas must be submitted to the 
Assistant Administrator, or in cases 
that have been called for a hearing, to 
the administrative law judge. The ap-
plication must show the general rel-
evance and reasonable scope of the evi-
dence sought. Any person served with a 
subpoena may, within 7 days after serv-
ice, file a motion to quash or modify. 
The motion must be filed with the offi-
cial who approved the subpoena. The 

filing of a motion shall stay the effect 
of the subpoena until a decision is 
reached. 

(b) Witnesses shall be entitled to the 
same fees and mileage as are paid wit-
nesses in the courts of the United 
States. The fees shall be paid by the 
party at whose instance the witness is 
subpoenaed or appears. 

(c) Paragraph (a) of this section shall 
not apply to the Administrator or em-
ployees of the FMCSA or to the produc-
tion of documents in their custody. Ap-
plications for the attendance of such 
persons or the production of such docu-
ments at a hearing shall be made to 
the Assistant Administrator or admin-
istrative law judge, if one is appointed, 
and shall set forth the need for such 
evidence and its relevancy. 

§ 386.54 Administrative Law Judge. 

(a) Powers of an Administrative Law 
Judge. The Administrative Law Judge 
may take any action and may prescribe 
all necessary rules and regulations to 
govern the conduct of the proceedings 
to ensure a fair and impartial hearing, 
and to avoid delay in the disposition of 
the proceedings. In accordance with 
the rules in this subchapter, an Admin-
istrative Law Judge may do the fol-
lowing: 

(1) Give notice of and hold prehearing 
conferences and hearings. 

(2) Administer oaths and affirma-
tions. 

(3) Issue subpoenas authorized by 
law. 

(4) Rule on offers of proof. 
(5) Receive relevant and material evi-

dence. 
(6) Regulate the course of the admin-

istrative adjudication in accordance 
with the rules of this subchapter and 
the Administrative Procedure Act. 

(7) Hold conferences to settle or sim-
plify the issues by consent of the par-
ties. 

(8) Dispose of procedural motions and 
requests, except motions that under 
this part are made directly to the As-
sistant Administrator. 

(9) Issue orders permitting inspection 
and examination of lands, buildings, 
equipment, and any other physical 
thing and the copying of any docu-
ment. 
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